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UNFUNDED MANDATES/Exemption for Radioactive Waste Mandates

SUBJECT: Unfunded Mandate Reform Act of 1995 . . . S. 1. Kempthorne motion to table the Bingaman amendment
No. 192.

ACTION: MOTION TO TABLE AGREED TO, 57-40

SYNOPSIS: Pertinent votes on this legislation include Nos. 15-39, 41, 43-45, and 47-61.
As reported by the Governmental Affairs Committee and the Budget Committee, S. 1, the Unfunded Mand

Reform Act of 1995, will create 2 majority (51-vote) points of order in the Senate. The first will lie against the consideeatio
bill or joint resolution reported by an authorizing committee if it contains mandates and if Congressional Budget Office4CBO)
estimates on those mandates are unavailable. The second point of order will lie against the consideration of a bilytjomt reso
motion, amendment, or conference report that will cause the total cost of unfunded intergovernmental mandates in the legis
to exceed $50 million.

The Bingaman amendmenivould exempt intergovernmental mandates regarding the treatment and disposal of radioactive we
from the funding requirement in this Act.

Debate was limited by unanimous consent. Following debate, Senator Kempthorne moved to table the Bingaman amend
Generally, those favoring the motion to table opposed the amendment; those opposing the motion to table favored the amenc

Those favoringthe motion to table contended:

Our colleagues raise two arguments in defense of their amendment. First, they say that nuclear waste issues are satimport
the Federal Government should be free to impose unfunded intergovernmental mandates regarding nuclear waste withgut first
Senators the opportunity to discuss and vote on whether they should be imposed without funding. On this point we simply h
difference of opinion. Nuclear waste disposal mandates often involve absolutely enormous costs. If Congress believgistit has
to impose those costs, then it should be willing to go on record as supporting a motion to waive the point of ordeilithall this b

(See other side)
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apply against unfunded intergovernmental mandates. All it takes to waive the point of order is a majority vote--if thiaé cannot
mustered for a mandate, then it is pretty obvious to us that most Members do not think it is so important that the Fede@hiGove

should force the States to pay for it. We do envision some instances when Congress may impose an unfunded mandate. For example,
we do not think Members would allow States to show a reckless disregard for the public safety by storing nuclear wastes in a
manifestly unsafe manner. If such behavior were to occur, we believe that Members would be willing to order the Stdttes to use t

own money to straighten up. The key point, though, is that Members should have to go on record as either being for or against
imposing a mandate. Without this requirement, it is far too easy for Members to impose enormous mandates, includingan the nucl
field, without considering the costs of their actions.

The second argument Senators have made in favor of this amendment is that it is unjust for this bill to allow the Nuclear
Regulatory Commission (NRC) to impose unfunded, intergovernmental regulatory mandates (which it is permitted to do because
it is an independent agency) and not to allow Congress to impose statutory mandates. We reject this argument for tivstreasons: f
the regulations the NRC promulgates are pursuant to existing statutory authority, and are not considered new mandatels; and seco
to the extent that the NRC actually does impose new mandates, "two wrongs do not make a right.” If our colleagues bRlizve the N
is abusing its regulatory authority, we will be happy to examine ways in which to rein it in.

To a very large extent overzealous environmental laws and regulations, including on nuclear waste, have served as the impetus
for offering this bill. We will not now provide an exemption for one of the types of mandates that made this bill necessary. We
therefore support the motion to table the Bingaman amendment.

Those opposinghe motion to table contended:

The treatment and disposal of nuclear waste is an issue of such enormous importance that Congress should not limit its ability
to consider legislation regarding it. For us, the idea is absurd that Congress must automatically consider as out af biltker thos
that contain unfunded intergovernmental mandates on nuclear waste. In New Mexico, for example, there is an Indian tribe that is
negotiating with utilities on the creation of a large nuclear waste repository. Under this bill, Congress will not betediknidesds
for that facility unless it is willing to pay the costs. Though citizens in New Mexico and neighboring States may have t@ycerns
will not have a say through their Federal Government without Federal funding. The only way around this requirementads to vote t
waive it. The second reason we believe this amendment should be passed is to bring it into parity with the NRC. Under S. 1, the
unelected, independent bureaucrats at the NRC will have full authority to impose any unfunded mandates on State, kadal, and tri
governments that they please, but elected Members of Congress will be prohibited from taking similar actions. We regard this
situation as fundamentally at odds with our principles of representative government. For us, these two reasons for s@pporting t
Bingaman amendment are compelling, and we accordingly oppose the motion to table.



